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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA201600221.04 

Address 392 Illawarra Road Marrickville 

Proposal To modify the roof terrace of Unit 301, delete a portion of the 
planting and install a swimming pool with associated fence and 
steps and decking 

Date of Lodgement 8 February 2019 

Applicant Benson McCormack Architecture 

Owner Warren Projects P/L 

Number of Submissions 8 submissions 

Value of works $25,000 

Reason for determination at 
Planning Panel 

SEPP 65 is applicable to the development 

Main Issues Acoustic and Visual Privacy 

Recommendation Approved with Conditions 

Attachment A Recommended modified conditions of consent 

Attachment B Plans of proposed development 

Attachment C Modified Determination No. 201600211 dated 31 October 2018 

Attachment D Approved plans  

 

Subject 
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 N 

Notified 
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Note: Due to scale of map, not all objectors could be shown. 
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1. Executive Summary 
 
This report is an assessment of an application submitted to Council under Section 4.55(2) of 
the Environmental Planning and Assessment Act to modify Modified Determination No. 
201600211 dated 31 October 2018 and seeks to modify the roof terrace of Unit 301, delete a 
portion of the planting and install a swimming pool with associated fencing, steps and 
decking at 392 Illawarra Road, Marrickville. The application was notified to surrounding 
properties and 8 submissions were received. 
 
The main issues that have arisen from the application include:  
 

 Acoustic and visual privacy impacts to neighbouring properties and future occupants 
of the development as a result of the use of the proposed pool. 

 
The proposal generally complies with the aims, objectives and design parameters contained 
in the relevant State Environmental Planning Policies (SEPPs), Marrickville Local 
Environmental Plan 2011 (MLEP 2011) and Marrickville Development Control Plan 2011 
(MDCP 2011). 
 
The potential impacts to the surrounding environment have been considered as part of the 
assessment process. Any potential impacts from the development are considered 
acceptable given the context of the site and the desired future character of the precinct. The 
application is therefore recommended for approval. 
 
The application is referred to the Inner West Local Planning Panel for determination as the 
approved development is subject to State Environmental Planning Policy No. 65—Design 
Quality of Residential Apartment Development. 
 

2. Proposal 
 
To modify Determination No. 201600211 dated 31 October 2018, including amendments to 
the roof terrace of Unit 301, deletion of a portion of the approved planting and installation of 
a swimming pool with associated fence and steps and decking. Specifically, the proposed 
modification entails: 
 

 Deleting a majority of the approved planter bed on the third floor of the building at the 
west side of the site; 

 Installation of a 7 metre by 2 metre pool within the area of the planter bed; 

 Installation of 1.2 metre high pool fencing around the perimeter of the pool; 

 A raised deck to access the pool at the south side of the terrace; and 

 Associated pool equipment to be housed underneath the proposed deck. 
 
Below are excerpts of the roof terrace of Unit 301 from the approved and proposed plans 
showing the planter bed as approved and the proposed pool. 
 



Inner West Local Planning Panel ITEM 8 

 

PAGE 518 
 

    
 

Image 1: Approved roof terrace (left) and proposed roof terrace with pool (right) 
 

3. Site Description 
 
The subject site is located on the western side of Illawarra Road, at the intersection of 
Warren Road and Illawarra Road, Marrickville. The site consists of 1 allotment and is 
generally rectangular shaped with a total area of 577.4 sqm and is legally described as Lot 
100 of Deposited Plan 1238153. 
 
The site has a frontage to Illawarra Road of 19.2 metres and a secondary frontage of 
approximate 32.6 metres to Warren Road. 
 
The site supports a six storey mixed use building under construction. The adjoining 
properties support two storey commercial buildings on Illawarra Road and two storey 
residential flat buildings on Warren Road. 
 
The pool subject of this application is located at the rear of the site on the third floor and 
immediately adjoins 54 Warren Road, which contains a two storey residential flat building, 
and 398 Illawarra Road, which contains a two storey commercial building. 
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Image 2: Aerial view of Site with pool location shown in blue 
 

4. Background 
 

4(a)  Site history 
 
The following application outlines the relevant development history of the subject site.  
 

Application Proposal Decision & Date 

DA201600221 To partially demolish existing improvements, 
consolidation of 3 allotments into 1 allotment, 
retention and restoration of 2 storey traditional 
commercial shopfronts and construction of a 6 
storey mixed use development containing 1 
ground floor commercial tenancy, 17 dwellings 
with associated car parking and landscaping 

Approval – 14 
November 2016 

DA201600221.01 To stage the original development with Stage 1 
comprising partial demolition of existing 
improvements, consolidation of 3 allotments into 
1 allotment, retention and restoration of 2 storey 
traditional commercial shopfronts and 
construction of a 6 storey mixed use 
development containing 2 ground floor 
commercial tenancies, 16 dwellings with 
associated car parking and landscaping with 
Stage 2 comprising the construction of the first 
floor balconies over Illawarra Road and Warren 
Road 

Approval – 13 June 
2016 

The Site 

54 Warren 
Road 

Approximate 
Pool location 
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DA201600221.02 To modify condition 50 of the modified consent 
to allow the deferred payment of the Section 
7.11 Contributions applicable to the approved 
development 

Approval – 17 
September 2018 

DA201600221.03 To modify unit 301, including enclosing the 
approved northern terrace to become living 
space, increasing the size of the western terrace 
and awning above the terrace and introducing 
sliding doors to bedroom 3 of the unit 

Approval – 31 
October 2018 

 

4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 

Date Discussion / Letter / Additional Information  

5 July 2019 Additional information requested providing addition screening, a clear 
schedule of finishes, a landscape plan, an acoustic report and 
recommendations to limit the hours of use of the pool. 

19 July 2019 Amended plans and documents submitted addressing the above 
request. 

 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Sections 
4.55 and 4.15 of the Environmental Planning and Assessment Act 1979.  
 

5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

 State Environmental Planning Policy No. 65—Design Quality of Residential 

Apartment Development 

 Marrickville Local Environmental Plan 2011 

 
The following provides further discussion of the relevant issues:  
 

5(a)(i) State Environmental Planning Policy No 65 - Design Quality of 
Residential Apartment Development  

 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65). 
 
A statement from a qualified Architect was submitted with the original application verifying 
that they designed, or directed the design of, the development. The statement also provides 
an explanation that verifies how the design quality principles are achieved within the 
development and demonstrates, in terms of the Apartment Design Guide (ADG), how the 
objectives in Parts 3 and 4 of the guide have been achieved. 
 
It is noted that the western rear boundary of the building (the area of this modification 
application) does not provide the minimum building separation required by the ADG under 
Part 2F. However, this variation was considered acceptable and approved as part of 
DA201600221.01 as the planter bed was considered to be a better architectural outcome 
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than the previous non-trafficable metal room in the same location. While the proposed pool 
decreases the extent of the planter bed, planting is maintained to the Warren Road frontage 
and the western and southern elevations and it is considered to remain consistent with the 
original intent of allowing the variation. 
 
While the introduction of a more active space (the pool) closer to the western boundary will 
present potential privacy issues, privacy impacts to the neighbouring properties as a result of 
the pool are considered to be acceptable and this is discussed later in the report. 
 

5(a)(ii) Marrickville Local Environment Plan 2011 (MLEP 2011) 
 
The application was assessed against the following relevant clauses of the Marrickville Local 
Environmental Plan 2011: 
 

 Clause 2.3  - Zone objectives and Land Use Table 

 Clause 2.7 - Demolition 

 Clause 4.3 - Height of buildings 

 Clause 4.4 - Floor space ratio 

 Clause 5.10 - Heritage Conservation 
 
(ii) Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned B2 – Local Centre under the MLEP 2011. The development has consent 
and remains permissible with consent within the zone. The development is considered 
acceptable having regard to the objectives of the B2 - Local Centre zone. 
 
(iii) Clause 4.3 – Height of buildings  
 
The proposal does not alter the existing approved height of the development and relates 
only to the construction of a pool and low-height safety fence. 
 
(iv) Clause 4.4 – Floor space ratio  
 
The proposal does not alter the existing approved floor space ratio of the development and 
relates only to the construction of a pool external to the building. 
 
(v) Clause 5.10 – Heritage Conservation  
 
The site is located within the vicinity of heritage items, namely Roseby Memorial Church 
(Item I73) and a pair of Victorian villas (Item I128). These items are located opposite the 
subject site, on the northern side of Warren Road. 
 
These adjacent heritage items were not considered to be impacted by the proposal in 
previous assessments. The proposal pool is within the envelope of the approved garden bed 
structure which partially presents to Warren Road. The modified proposal maintains the 
northernmost part of the garden bed, with the pool being set back from Warren Road by 3 
metres and will not impact the views to or from the adjacent items. 
 
Overall, the development would not have any significant impacts on the nearby heritage 
items, given the separation from the subject development. The amended development 
satisfies Clause 5.10 of MLEP 2011 and Part 8 of MDCP 2011 and promotes a high 
standard of heritage preservation. 
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5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 

 

 Draft Marrickville Local Environmental Plan 2011 (Amendment 4) 
 
Draft Marrickville Local Environmental Plan 2011 (Amendment 4) (the Draft LEP 
Amendment) was placed on public exhibition commencing on 3 April 2018 and accordingly is 
a matter for consideration in the assessment of the application under Section 4.15(1)(a)(ii) of 
the Environmental Planning and Assessment Act 1979. 
The amended provisions contained in the Draft LEP Amendment are not relevant to the 
assessment of the application. Accordingly, the development is considered acceptable 
having regard to the provisions of the Draft LEP Amendment. 
 

5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011.  
 
The following provides discussion of the relevant issues: 
 

MDCP 2011 Part of MDCP 2011 Compliance 

Part 2.1 – Urban Design Yes – see discussion 

Part 2.6 – Acoustic and Visual Privacy Yes – see discussion  

Part 5 – Commercial and Mixed Use Development Yes 

Part 8 – Heritage  Yes 

 
The following provides discussion of the relevant issues: 
 
(i) Part 2.1 – Urban Design  
 
The proposed pool and associated deck and fencing will not be highly visible from the 
streetscape and the materials and finishes proposed are high quality, which incorporate well 
with the existing approved finishes of the building. The proposal is considered acceptable 
having regard to the urban design provisions.  
 
(ii) Part 2.6 – Acoustic and Visual Privacy  
 
Both acoustic and visual privacy impacts are important considerations for the proposal. The 
elevated location of the pool has the potential to result in overlooking impacts, particularly to 
54 Warren Road, and the use of the pool may give rise to noise. 
 
Submissions were received raising concerns of overlooking and noise impacts to 54 Warren 
Road, as a result of the pool. 
 
Notwithstanding, the amended plans and acoustic report submitted on 19 July 2019 included 
additional measures to improve visual and acoustic privacy, including reducing the size of 
the pool and recommending limited hours of use. 
 
The development ensures that the visual privacy currently enjoyed by residents of adjoining 
residential properties and future residents of the development are protected as: 
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 The pool is setback approximately 1.6 metres from the western property boundary 
(adjacent to 54 Warren Road) and 4.2 metres from the southern property boundary, 
providing visual separation; 

 The pool is proposed to be surrounded by a landscape buffer with planting to limit 
overlook to neighbouring properties; 

 The pool is located above the ridgeline of the neighbouring building at 54 Warren 
Road and any views that are obtained from the pool will be largely to the 
neighbouring roof top; and 

 The proposed deck and stairway to access the pool is setback 1.6 metres from the 
western property boundary, 1.7 metres from the southern property boundary, 
screened by planting and is of a modest size only to access the pool and could not 
be used as an entertainment area. 

 
Given the above, it is considered that the positioning of the pool away from property 
boundaries and the edges of the building, coupled with the screen planting proposed will 
adequately mitigate potential adverse overlooking impacts and maintain a suitable level of 
visual privacy. 
 
With regard to acoustic privacy, the applicant submitted an Environmental Noise 
Assessment dated 19 July 2019, completed by Day Design P/L which determined ambient 
noise levels in the area and assessed the potential acoustic impacts of pool usage and the 
pool pump against the relevant acoustic criteria.  The report concludes the development can 
comply with the relevant criteria in relation to neighbouring properties, but not within the 
development itself. 
 
As such, the report recommends the use of the pool be limited by strata by-laws to 7.00am 
to 10.00pm daily to mitigate any adverse acoustic impacts. A condition is included in the 
recommendation requiring the pool use to be limited to the aforementioned hours and for this 
limitation to be included in any strata by-laws that may apply to the development. 
 
It is also noted that the proposed pool is within a residential unit complex and serves only 
Unit 301 and is not a common pool for the building or for commercial purposes. As such, use 
of the pool will be generally limited to the residents of Unit 301 and this limited use, coupled 
with limited operating hours is considered acceptable to mitigate any adverse acoustic 
impacts and maintain a suitable level of acoustic privacy for neighbouring residents and 
future residents of the development. 
  

5(d) Section 4.55 of the Environmental Planning and Assessment Act 
 
Under Section 4.55(2) of the Environmental Planning and Assessment Act 1979, a consent 
authority must, when considering a request to modify a Determination: 
 

a) be satisfied that the development as modified is substantially the same 
development as the development for which consent was originally granted; 

b) consult with any relevant authority or approval body; 
c) notify the application in accordance with the regulations; 
d) consider any submissions made; and 
e) take into consideration the matters referred to in Section 4.15 as are of relevance 

to the development the subject of the application. 
 
The development being modified is substantially the same development as the development 
for which consent was originally granted. No authorities or bodies were required to be 
consulted. The application was notified in accordance with the regulations and Council’s 
policy. The submissions received have been considered. 
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Amended plans were submitted for the proposal during the assessment process.  The plans 
were considered to have a reduced or similar impact on the adjoining properties and as 
such, in accordance with Council’s notification policy, were not required to be re-notified. 
 

5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 

5(f)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application. 
 

5(g)  Any submissions 
 
The application was notified in accordance with Marrickville Development Control Plan 2011 
for a period of 14 days to surrounding properties.  A total of 8 submissions were received.   
 
The following issues raised in submissions have been discussed in this report: 
 

 Heritage – see Section 5(a)(ii)(iv) 

 Visual and Acoustic Privacy – see Section 5(c)(ii) 
 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Issue: Construction Impacts 
Comment: Concerns were raised regarding general construction impacts associated 

with the development as a whole including noise impacts, rubbish and 
dust. The existing development consent includes conditions to manage 
construction impacts which are considered acceptable and would also 
apply to the construction of the pool. It is also noted that construction 
impacts are temporary and will cease on completion of the development. 

 
 Concerns were also raised that the approval of a pool would prolong 

construction impacts and extend the construction timeframe. The proposed 
pool is minor in the context of the larger development and is unlikely to 
result in significantly extended construction times. The building is currently 
under construction and it is likely the pool construction would be 
incorporated into the current construction process. It is noted however that 
Council does not determine a maximum construction timeframe and this is 
managed by the applicant. 

 
Issue: Parking 
Comment: Concerns were raised that visitors coming to use the pool would result in 

parking impacts on the surrounding street parking. The approved 
development includes visitors parking and given the private nature of the 
pool, it is unlikely any visitors to future residents of the development would 
be so extensive as to result in significant adverse local parking impacts. 
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5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 

6. Conclusion 
 
The proposal generally complies with the relevant aims, objectives and design parameters 
contained in SEPP 65, the Marrickville Local Environmental Plan 2011 and Marrickville 
Development Control Plan 2011.  
 
The modified development will not result in any significant additional impacts on the amenity 
of the adjoining properties and the streetscape and is considered to be in the public interest. 
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 

7. Recommendation 
 
That the Inner West Local Planning Panel exercising the functions of the Council as the 
consent authority, pursuant to s4.16 of the Environmental Planning and Assessment Act 
1979, grant consent to modification Application No. 201600221.04 under Section 4.55 of the 
Environmental Planning and Assessment Act to modify Modified Determination No. 
201600211 dated 31 October 2018 and seeks to modify the roof terrace of Unit 301, delete a 
portion of the planting and install a swimming pool with associated fence and steps and 
decking at 392 Illawarra Road, Marrickville, subject to the conditions listed in Attachment A. 
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Attachment A – Recommended modified conditions of consent 

 



Inner West Local Planning Panel ITEM 8 

 

PAGE 527 
 



Inner West Local Planning Panel ITEM 8 

 

PAGE 528 
 



Inner West Local Planning Panel ITEM 8 

 

PAGE 529 
 

 

 



Inner West Local Planning Panel ITEM 8 

 

PAGE 530 
 

 

Attachment B – Plans of proposed development 

 



Inner West Local Planning Panel ITEM 8 

 

PAGE 531 
 



Inner West Local Planning Panel ITEM 8 

 

PAGE 532 
 



Inner West Local Planning Panel ITEM 8 

 

PAGE 533 
 



Inner West Local Planning Panel ITEM 8 

 

PAGE 534 
 



Inner West Local Planning Panel ITEM 8 

 

PAGE 535 
 



Inner West Local Planning Panel ITEM 8 

 

PAGE 536 
 

 

 



Inner West Local Planning Panel ITEM 8 

 

PAGE 537 
 

Attachment C – Modified Determination No. 201600211 dated 31 

October 2018 
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Attachment D – Approved Plans  
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